STATE OF FLORI DA
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JULI E HEMBROUGH,
Petitioner,
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RECOVMENDED ORDER

Thi s cause canme on for formal hearing before D ane
Cl eavi nger, Admi nistrative Law Judge with the Division of
Adm ni strative Hearings, on February 2 and 3, 2004, in
Pensacol a, Flori da.
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For Petitioner: Debra Cooper, Esquire
Law O fices of Debra Cooper
1008 West Garden Street
Pensacol a, Florida 32501

For Respondent: Gegor J. Schw nghanmer, Esquire
Gunster, Yoakley & Stewart, P.A
Phillips Point, East Tower
777 South Flagler Drive, Suite 500
West Pal m Beach, Florida 33401

STATEMENT OF THE | SSUES

The issues in this proceeding is whether Petitioner was the
subj ect of unlawful sexual harassnment by Respondent and whet her

Petitioner was subjected to unlawful retaliation for



participation in an activity protected under Chapter 760,
Fl ori da Stat utes.

PRELI M NARY STATEMENT

On Cctober 1, 2002, Petitioner, Julie Henbrough
(Petitioner), filed a Charge of Discrimnation against
Respondent, Sikorsky Support Services (Sikorsky or Respondent).
The Charge all eged that she was subjected to sexual harassnent
during her enploynent with Sikorsky, and further alleged that
after conpl ai ni ng about the all eged harassnent, she was
termnated in retaliation for making such a conpl aint.
Respondent denied the allegations in the Charge.

The al |l egations of sexual harassnment and retaliation were
i nvestigated by the Florida Conm ssion on Human Rel ati ons
(FCHR). On July 28, 2003, FCHR issued its determ nation,
finding “no cause.” On August 29, 2003, Petitioner filed a
Petition for Relief. The Petition reiterated the allegations in
her Charge; Respondent denied the allegations contained in the
Petition.

At the final hearing, Petitioner testified in her own
behal f, and called two witnesses. Additionally, Petitioner
offered three exhibits into evidence. Respondent called six
W tnesses to testify, and offered eight exhibits into evidence.
Respondent filed a Proposed Recommended Order on March 12, 2004.

Petitioner did not submt a proposed recommended order.



FI NDI NGS OF FACT

1. Petitioner, Julie Henbrough, was a fenal e enpl oyee of
Respondent, Si korsky Support Services. She was enployed as a
senior calibration technician at the Pensacola Naval Air Station
(Pensacola NAS). As part of her duties she was in charge of
nonitoring the quality of the work her section perforned and the
enpl oyees who perforned that work. Petitioner cane to work at
Pensacola NAS with Si korsky's predecessor, Lear Siegler (LSI).

2. Sikorsky is a “drug free” workplace and has a witten
policy, entitled "Sikorsky Support Services, Inc. Strike
Pensacol a, Florida Drug-Free Wrk Force and Wrk Place Manual ,”
as part of its collective bargaining agreenent. The drug free
wor kpl ace policy requires periodic randomdrug testing of
enpl oyees. The policy states:

An enpl oyee who refuses to take a drug test
under Section . . .V.5 Random Testing wil|
be term nated for violation of this policy.

3. Petitioner went through an initial drug test when
Si korsky took over the Pensacol a NAS nmi nt enance contract and
hired the LSI workers. Petitioner was aware that random drug
testing occurred and was required by Respondent. She knew t hat
t here had been previous randomdrug tests at the Pensacol a NAS.

4. Petitioner was considered a hard worker and conpetent
techni cal | eader of her calibration section. However, there

were personality conflicts throughout the section in which



Petitioner worked. The problens in the section stenmed from a
weak supervisor, who was eventually term nated, who did not hold
enpl oyees to the performance standards for the section, and who
di d not support the technical |eaders, |ike Petitioner, when
they tried to enforce those performance standards. The

supervi sory problens resulted in various factions in the work

pl ace. The factions were conprised of both male and fenal e

enpl oyees.

5. Petitioner had particular conflicts with two enpl oyees,
Roger York and Leon MIls. Petitioner herself testified that
her conflicts with Roger York stemmed from a work di sagreenent
regarding the repair of certain Navy radios. M. MIls did not
want to performcertain tests on Navy radi os that Petitioner
t hought were required for thorough testing of the radios.
Petitioner also felt, with some factual basis, that M. MIIs
was not honest with her when he represented to her that he had
performed such tests. Petitioner’s problens with Leon MIIs
were of a simlar nature to those with M. York. However,

M. MIls accused Petitioner of fraud in relation to trying to
get rid of him The evidence did not denonstrate that any of
the difficulties with these nen were related to Petitioner’s
gender, but what little unspecified nane-calling or derogatory
statenents there were was the result of aninobsity toward

Petitioner and her supervisory role. Some workers considered



Petitioner a “spy” for the Respondent. O her workers accused
Petitioner of trying to “get rid of” Leon MIIs through
fraudul ent nmeans. Indeed M. MIIls conplained to the union
about Petitioner and that he thought she was trying to get rid
of him Feelings against Petitioner were so strong that, even

t hough she was a nenber of the union, she was asked by the union
shop steward to not attend a union neeting. Respondent had no

i nput or control over the union’s request to Petitioner.

6. In Septenber 2000, Petitioner orally conplained to her
manager, Joe Diehl, that another mal e worker used the word
"bitch" and tal ked about his sex |life and that soneone else told
her to put on sone makeup. The details of the facts surroundi ng
t hese comments were not introduced into evidence. Therefore, it
is unclear if they were harassing in nature. Petitioner was
never physically grabbed or groped by anyone at Sikorsky, was
not sexually propositioned, and no one ever threatened her with
adverse action if she refused to performany type of sexua
activity. She did not see open pornography in the workpl ace.

Mor eover, such sporadi c conments do not constitute sexua
harassnent. She agai n conpl ai ned i n August 2001. The actual
witten conplaints were not introduced into evidence. 1In
essence, the bulk of the oral conplaints revolved around the
work problens in the section and the nulti-gender enployee

aninosity toward Petitioner.



7. Sikorsky took Petitioner’s conplaints seriously and
i nvestigated the conpl aints.

8. During the investigation, people fromthe “upper
echel on” of the conpany were brought in to investigate.
However, the investigators could not corroborate Petitioner’s
clai ms of sexual harassnent. They did find that the section had
vari ous problens as descri bed above. Nevertheless, to nmake sure
t hat everyone understood the seriousness of sexual harassnent
i ssues, the site manager held a training session on Sikorsky’s
sexual harassnment policies. Petitioner attended the training
session. The site manager al so personally delivered the
findings of the investigators to Petitioner, to show he was
i nvol ved and to nmake Petitioner understand that Sikorsky was
taking the issue seriously. Petitioner was invited to cone
forward with any conplaints she may have at any tinme. After
advising Petitioner of the results of the investigation, the
site manager spoke to her several times encouraging her to cone
forward with any issues. He stopped by Petitioner’s work area
in the section and asked if she was having any probl ens.
Petitioner told himthings were going okay and that she was not
havi ng any probl ens.

9. Petitioner testified that sonetine in May, she advised
her supervisors that she intended to file another internal

conpl ai nt because of actions by the union and because she had



found “hot sauce” on her vehicle. Petitioner conplained that
t he union accused her of commtting fraud and that she was
excluded froma union neeting. However, as indicated above, it
was the union steward, not Sikorsky, that asked Petitioner not
to attend the union neeting. Sikorsky was not involved in the
uni on neeting or any accusations of fraud by the union against
Petitioner. These facts do not support a finding of sexua
harassnment by Si kor sky.

10. The “hot sauce” incident occurred while her vehicle
was parked in an open, unfenced parking | ot owned by the U S
Navy. The Navy was responsi ble for security in the parking |ot.
Petitioner discovered that soneone had poured hot sauce over her
vehi cle. Upon seeing the substance, Petitioner got in her
vehi cl e and drove hone. She called her manager from her vehicle
to inform himabout the incident. He advised her it was
probably “too late” to do anything since she had |left the scene.
Petitioner did not see anyone put the substance on her vehicle,
and does not know who did it, although she strongly suspects it
was a particular cowrker. Petitioner never reported the
incident to Navy security. Wthout nore detail and given the
aninosity in the workplace with allegations of spying and fraud,
the incident does not support any finding that Petitioner was
sexual | y harassed or that Sikorsky was responsible for such

al | eged harassnent.



11. On May 6, 2002, seventeen Sikorsky enpl oyees were
sel ected for randomurinal ysis at Sikorsky; five enployees were
selected as alternates. Petitioner was one of the enpl oyees
sel ect ed.

12. Sikorsky enploys a third-party contractor,

Prof essional Health Exami ners (PHE), to select the individuals
to be drug tested and to adm nister the drug test. PHE and

Si korsky use a “nane blind” systemto select individuals for
testing. Before a test day, Sikorsky' s adm nistrative manager
sends a |ist of partial social security nunmbers to PHE.

Si kor sky does not give nanmes to PHE, but only partial social
security nunmbers. PHE then inputs the partial social security
nunbers into a conputer program which randonmly selects a

per centage of the nunbers. Once the nunbers are sel ected, PHE
sends the list of nunbers to Sikorsky. The adm nistrative
manager then matches the sel ected nunbers with an enpl oyee |i st
to determ ne the enpl oyees naned. On the day of the test, those
selected are called to take the test at a specific tinme and

| ocati on.

13. Petitioner was notified of her selection at
approximately 7:15 a.m and told to imediately report to the
test site to take the test. She did not go to the drug test
site, but went directly to the office of her manager, Joseph

Diehl. Petitioner refused to take the drug test at the tine the



test was scheduled. At the tine, Petitioner had no know edge of
the drug testing selection procedures and did not ask what the
procedures were; she also wanted to speak with her attorney.
Joseph Diehl called the adm nistrative manager. At
approximately 7:30 a.m, the adm nistrative nanager went to
Diehl"s office. Since neither had been confronted with a
situation simlar to this one, Diehl and the nanager all owed
Petitioner to call her |lawer. However, her |awer was
unavai | abl e.

14. The norning of the drug test, the site manager and
Di ehl’ s supervisor, Joe Col bert, had jury duty and had not
arrived. Therefore, M. D ehl called Dan Pennington, the
program manager, for guidance. M. Pennington stated in nore
col l oqui al | anguage, that Petitioner nust either imediately
submit to the drug test per corporate policy or be term nated.
M. Diehl, again in nore colloquial |anguage, passed the direct
order to Petitioner to take the test or face termnation.
Petitioner said she would not take the test without calling her
| awyer .

15. Later in the norning, Petitioner spoke with M chael
Neri, her supervisor, and told himshe was quitting. M Neri
had been hired only three weeks earlier and was famliar with

the drug test policy. M. Neri told Petitioner to take the



test, and that if she did not take the test, she would be
term nat ed.

16. Petitioner net with the site nmanager, Joe Col bert,
after 9:00 aam He told her to take the test or she would be
termnated. He told her that once she took the test, her |awer
coul d take what ever steps she wanted to take, but that she
needed to take the test.

17. Al of Petitioner’s supervisors wanted Petitioner to
take the test because she was a good enpl oyee whom they did not
want to termnate

18. Petitioner did not take the test. M. Colbert then
suspended Petitioner and gave her a |letter of suspension,
pending termnation. The |letter stated that the reason for the
suspensi on was her refusal to take the drug test at the
appointed tinme. Because Petitioner suggested that she had been
targeted for selection for the drug test, M. Col bert assigned
one of his managers, Frank Eggleton, to conduct an investigation
of the procedures. M. Colbert told Petitioner that if the
i nvestigation came back clean, she would be term nated. Later
in the norning, at approximately 11:00 a.m, on May 6, 2002,
Petitioner called Joe Diehl and informed himthat she had spoken
to her lawer and was willing to participate in the random drug
testing. However, it was too late. M. Colbert refused to

allow Petitioner to take the test at that ti ne because she had

10



al ready been suspended. M. Colbert testified that Petitioner
had had her opportunity nore than once to participate. He was
concerned that if he nade exceptions to the mandatory random
drug testing policy, then it would open the door for everyone to
seek to defer taking a randomdrug test. This rationale was
reasonabl e and not pretextual.

19. M. Colbert told M. Eggleton to investigate how
i ndi vi dual enpl oyees were selected for the randomdrug test and
to determine if Petitioner had sonehow been target ed.
M. Col bert did not pressure M. Eggleton to reach any
particul ar conclusion and told himto conduct a thorough, open
investigation. M. Eggleton visited the facilities of PHE to
determ ne how i ndi viduals were selected. After conducting his
i nvestigation, M. Eggleton reported to M. Col bert that the
drug-testing contractor used a nanme-blind systemfor selection
and that there was no indication that Petitioner had been
targeted. PHE had nothing to do with the decision to term nate
Petitioner and Si korsky did not pressure PHE to sel ect
Petitioner for the drug test. |In fact, there was no evi dence at
the hearing that Petitioner was targeted for drug testing.

20. After receiving the investigation report, M. Col bert
decided to termnate Petitioner’s enpl oynent based on her

refusal to take the drug test at the appointed tine. He

11



obt ai ned the approval of the necessary authorities at Sikorsky.
On May 10, 2002, Petitioner’s enploynment was term nated.

21. In April 2002, enployee Brian MHenry was sel ected for
randomdrug testing. M. MHenry, prior to discovering he was
going to be drug tested, used the restroomjust before he was
told of the drug test. As a result, M. MHenry was unable to
produce a sufficient urine sanple to allow PHE to performa the
test. He took part, tried to produce a sanple, and actually
produced a urine sanple, but it was not enough for testing
pur poses. After a few hours of drinking fluids M. MHenry
still could not produce a sufficient urine sanple. M. Col bert
wanted M. MHenry to stay late until he could provide a sanple,
but M. MHenry had a serious child care problemthat day and
needed to pick up his child in Al abama. Because M. MHenry had
tried to conplete the drug test, and because of the child care
problem M. Colbert told M. MHenry to go to the test facility
in the norning. Unlike Petitioner, MHenry did not refuse the
drug test; he could not provide a sufficient urine sanple. The
McHenry case is not simlar to Petitioner’s situation.

Moreover, M. Colbert testified that if M. MHenry had refused
to take the test, he would have been fired.

22. Likewi se, there was no evidence at the hearing that
Petitioner was term nated because of her previous internal

conplaints. There was no evidence Petitioner was selected for

12



drug testing because of her previous conplaints. |In fact
M. Col bert did not have know edge of Petitioner’s two
conpl aints, since both conplaints were handl ed by the previous
site manager. M. Col bert was aware of Petitioner's conplaint
about hot sauce thrown on her car, but said he did not even
consider it a sexual harassnent issue.

23. Petitioner did not put forth sufficient evidence to
prove a claimof sexual harassnment. She did not introduce
evi dence that any conduct she conpl ai ned of was severe or
pervasive, or that the allegedly harassi ng conduct was because
of her gender, as opposed to sone other reason such as thinking
she was a spy. Likewise, Petitioner failed to establish that
she was term nated for any conplaints she had nmade to
Respondent. Therefore, the Petition for Relief should be
di sm ssed.

CONCLUSI ONS OF LAW

24. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
cause. 8§ 120.57(1), Fla. Stat.

25. Under the provisions of Section 760.10(1), Florida
Statutes, it is unlawful enploynment practice for an enpl oyer:
(a) To discharge or to fail or refuse to

hire any individual, or otherw se to
di scrim nate against any individual with

respect to conpensation, terns, conditions,
or privileges of enploynent, because of such

13



i ndi vidual’s race, color, religion, sex,
national origin, age, handicap, or nmarita
st at us.

(7) . . . to discrimnate agai nst any person
because that person has opposed any practice
which is an unl awful enpl oynment practice
under this section, or because that person
has made a charge, testified, assisted, or
participated in any manner in an

i nvestigation, proceeding, or hearing under
this section.

26. FCHR and the Florida courts have determ ned t hat
federal discrimnation |aw should be used as gui dance when
construi ng provisions of Section 760.10, Florida Statutes. See

Brand vs. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA

1994); Florida Dept. of Community Affairs vs. Bryant, 586 So. 2d

1205 (Fla. 1st DCA 1991).
27. The Suprene Court of the United States established in

McDonnel | - Dougl ass Corp. vs. Geen, 411 U.S. 792 (1973), and

Texas Departnent of Community Affairs v. Burdine, 450 U S. 248

(1981), the analysis to be used in cases alleging discrimnation
under Title VII, which are persuasive in cases such as the one

at bar. This analysis was reiterated and refined in St. Mary’'s

Honor Center v. Hicks, 509 U S. 502 (1993).

28. Pursuant to this analysis, Petitioner has the burden

of establishing by a preponderance of the evidence a prina facie

case of unlawful discrimnation. |If a prinma facie case is

14



est abl i shed, Respondent nust articulate sonme legitinmte, non-
di scrimnatory reason for the action taken against Petitioner.
Once this non-discrimnatory reason is offered by Respondent,
t he burden then shifts back to Petitioner to denonstrate that
the offered reason is nerely a pretext for discrimnation. As
the Supreme Court stated in Hicks, before finding
discrimnation, “[t]he fact finder nust believe the plaintiff’s
expl anation of intentional discrimnation.” Hi cks, 509 U S. at
5109.
29. In Hicks, the Court stressed that even if the fact-
finder does not believe the proffered reason given by the
enpl oyer, the burden remains with Petitioner to denonstrate a
discrimnatory notive for the adverse enpl oynment action. 1d.
30. Petitioner conplains of retaliation by Sikorsky after

she conpl ai ned about “harassnment.” To establish a prim facie

case of retaliation, Petitioner nust show that: (1) she engaged
in statutorily protected activity; (2) an adverse enpl oynent
action occurred; and (3) the adverse action was causally rel ated

to her protected activities. Little vs. United Technol ogies,

103 F.3d 956, 959 (11th G r. 1997).

31. Petitioner has failed to make out a prina facie case

of retaliation. First, it is unclear she engaged in statutorily
protected activity. Section 760.10, Florida Statutes, provides

that it is unlawful to discrimnate “agai nst any person because

15



t hat person has opposed any practice which is an unl awf ul

enpl oynment practice under this section, or because that person
has made a charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing under this
section.” Here, Petitioner did not offer her underlying
conplaints into evidence. Her testinony suggested that nany of
the conplaints dealt with work-rel ated i ssues, such as sone of
t he technicians not doing their jobs properly.

32. Petitioner’s retaliation claimalso fails because she
has failed to offer any evidence of a causal connection between
her conplaints and the adverse action. Petitioner’s only
testi nony as to why she believed she was targeted was that three
wonen were selected for drug testing. There is no evidence of
any link between Petitioner’s conplaints and either her
termnation or her selection for drug testing.

33. Mdreover, even assumng Petitioner nade out a prinm
facie case, Sikorsky articulated a legitinmate, non-retaliatory
reason for her termnation. She refused to take a random drug
test, as required by conpany policy. M. Colbert, the site
manager, along with other managers, repeatedly told Petitioner
to take the test or be fired, but she would not take the test.
After over two hours, M. Col bert suspended Petitioner, pending

investigation into the selection procedures. The reason for her

16



term nati on was not pretextual, and therefore her retaliation
claimfails.

34. Petitioner attenpted two argunents regardi ng the drug
test, but neither changes the result. First, she argued that
she did not “refuse” the drug test, but nerely asked for nore
time. Her argunent seens to be that, because she arguably did
not refuse, she did not violate the Sikorsky drug policy. The
issue is whether Petitioner was term nated because of her
conpl aints, or whether she was term nated for her actions
regarding the drug test. The question of whether her refusal
fits the definition in Sikorsky's drug test policy is a
managenent decision for Sikorsky, and is not the type of

deci sion that courts second-guess. See Mtchell v. USBI, Co.,

186 F.3d 1352, 1354 (11th Cr. 1999) (“This Court repeatedly has
stated that it will not second-guess a conpany’ s legitimte
assessnent of whether an enployee is qualified for a particul ar

position.”); Elrod v. Sears, Roebuck and Co., 939 F.2d 1466,

1470 (11th Cr. 1991) (courts are not super-personnel
departnents that reexam ne an entity’s business decisions; the
only question is whether the enpl oyer gave an honest expl anation
of its behavior.)

35. Petitioner nakes a related argunent that she
eventual |y agreed to take the test, but was refused.

M. Col bert would not change his decision because it would have

17



created a bad precedent in the workplace and underm ne the
mandat ory random nature of the testing. These are the types of
deci si ons managers nmake. There was no evi dence t hat

M. Col bert's decision was pretextual.

36. Petitioner also suggests that Sikorsky' s stated reason
is pretextual because another enployee, Brian MHenry, was
permtted to take a random drug test on another day. However,
the facts of the McHenry test are not simlar to Petitioner's
refusal to take the randomdrug test at her appointed tine.

M. MHenry did not refuse testing, took part in the test at the
time the test was scheduled, tried to produce a sanple, and
actually produced a urine sanple, but it was not enough for
testing purposes.

37. Petitioner’s claimseens to rely on the fact that she
conpl ai ned and was | ater term nated as her causal nexus.

However, Petitioner cannot rely on "nere curious timng coupled
wi th specul ative theories" to show awareness of protected

expression. Raney v. Vinson Guard Service, Inc., 120 F.3d 1192,

1197 (11th Cr. 1997). Such tim ng al one does not support a
finding of retaliation.

38. Petitioner admts she was not subject to quid pro quo

harassnment, in that no one ever demanded sexual favors in
exchange for job benefits or threatened her with job detrinents

unl ess she engaged in sexual conduct. From Petitioner’s

18



testi nony, her conplaints were in the nature of a “hostile work
environment.” To prove actionabl e sexual harassnent based on a
hostile work environnent, Petitioner nmust prove that “the

wor kpl ace is pernmeated with discrimnatory intimdation,
ridicule, and insult, that is sufficiently severe or pervasive
to alter the conditions of the victinis enploynment and create an

abusi ve working environnment.” Harris v. Forklift Systens Inc.,

510 U.S. 17, 21 (1993). In order to establish a prima facie

case of a hostile work environment, Petitioner nust show that:
(1) She belongs to a protected group.

(2) She was subject to unwel cone
har assnent .

(3) The harassnent was based on her gender.

(4) The harassment was sufficiently severe
or pervasive to alter the terns and

condi tions of enploynent and create a

di scrimatorily abusive working environnent.

(5) The enployer is responsible for such
envi ronnent under either a theory of
vicarious or of direct liability. Mller v.
Kensworth of Dothan Inc., 277 F.3d 1269,
1275 (11th G r. 2002); Succar v. Dade Cy
Sch. Bd., 229 F.3d 1343, 1344-45 (11'" Gr.
2000) .

39. In this case, Petitioner has failed to provide
evi dence that any all eged harassnment was based on her sex, that
the alleged harassnent was sufficiently severe or pervasive to
alter the terns and conditions of her enploynent, and that

Si kor sky shoul d be responsi bl e.

19



40. To prove harassnent, Petitioner must show that her
enpl oyer, “through sexually-oriented conduct, created an
intimdating, offensive, or hostile working environnent.”

Chestnut v. Departnent of Corrections, DOAH Case No. 01-0604,

2002 Fla. Div. Adm Hear. LEXIS 140, *15 (DOAH Feb. 1, 2002)

(citing Henson v. City of Dundee, 682 F.2d 897 (11th Gr

1982)). Sexual harassnent involving a “hostile work
environnent” is based on “bothersone attentions or sexua
remarks that are sufficiently severe or pervasive so as to

create a hostile work environnent.” Colon v Environnenta

Technologies Inc., 15 Fla. L. Wekly Fed. D34 (MD. Fla. Nov. 5,

2001) (citing Burlington Industries Inc. v Ellerth, 524 U S.

742, 751 (1998)).

41. In order to prevail in a sexual harassnent action of
this nature the Eleventh GCrcuit requires a Petitioner to
denonstrate that “but for the fact of her sex, she woul d not

have been the object of harassnent.” Colon Gupta v. Board of

Regents, 212 F.2d 571, 582 (11th Gr. 2000). Further, “personal
aninosity is not the equivalent of sexual discrimnation and is
not proscribed by Title VII. . . [T]he plaintiff cannot turn a
personal feud into a sex discrimnation case.” Colon (citing

McCol lum v. Bolger, 794 F.2d 602, 610 (11th Cr. 1986)). 1In

short, Title VII is not a shield against harsh treatnent in the

wor kpl ace. Succar, 229 F.3d at 1345.
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42. To prevail in a hostile work environnent claim a
Petitioner nust show that any abuse was so severe and pervasive
as to alter the terns, conditions, or privileges of enploynent.

Faragher v. City of Boca Raton, 524 U S. 775, 118 S. C. 2275

(1998). The court nust assess whether the all eged harassnent is
of fensive on both subjective and objective levels. Col on.
Harassnent is subjectively offensive when the victimin fact
percei ved the harassnment to be hostile or abusive. Id.
Harassnment is objectively offensive when a reasonabl e person
woul d have found the all eged harassnent hostile and abusi ve.
Id. In determ ning whether the conduct at issue is objectively
severe and pervasive, the court nust |look at the “totality of
the circunstances.” 1d. The Supreme Court has established the
following factors for evaluating the totality of the

ci rcunmst ances:

(1) The frequency of discrimnatory
conduct .

(2) The severity of the discrimnation.

(3) Wether the conduct is physically
threatening or humliating or a nere
utterance.

(4) \VWhether the conduct unreasonably
interferes with the plaintiff’s performance
at work. |d. Faragher, 524 U S. 775
(1998).

These standards for judging hostility are sufficiently demandi ng

to ensure that Title VII does not becone a general civility
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code. Faragher, supra. These standards filter out conplaints

attacking the ordinary tribulations of the workplace, such as

t he sporadi c use of abusive | anguage, gender-rel ated jokes and
occasional teasing. Faragher. |In this case, the evidence
denonstrates that the conduct of Petitioner’s co-workers at

Si korsky was not so objectively offensive that a reasonabl e
person woul d have found the all eged harassnent hostile and

abusi ve. Indeed, the evidence denonstrates only sporadic

i nci dents of behavi or which could arguably be considered rel ated
to sex.

43. Even if the Petitioner were to claimthat the conduct
constituting her clains of discrimnation occurred frequently,
the Eleventh Circuit has held that such frequent conduct does
not constitute actionable sexual harassnent. Colon (offensive
utterances occurring on a daily basis for three nonths was not

obj ectively severe and pervasive)(citing Mendoza v Borden Inc.,

195 F.3d 1238 (11th Gir. 1999)).

44. Petitioner’s sexual harassnent claimalso fails
because she failed to show that any negative conduct was because
of her gender. She described argunents with co-workers, but
t hey involved work issues. Oher witnesses testified that there
were problens in the workplace, but that they were not caused by
sexual harassnment, but by a weak supervisor who did not enforce

standards, and that sonme enpl oyees thought Petitioner was a spy
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and/or trying to get rid of a fellow enployee. As a result of
weak supervision, there were various factions in the workpl ace
that did not get along. The argunents were not just nen versus
wonen, but different groups of people at odds with other groups
of people. In short, the problemwas not based on gender.

Thus, there was no evidence that any negative conduct was
“because of” Petitioner’s gender.

45. The evi dence al so showed that Sikorsky took action
when Petitioner conplained. After Petitioner conplained in
2001, the site manager hinself called a neeting and personally
di scussed the policies against sexual harassnent in the
wor kpl ace. After that, when the site manager wal ked through the
wor k area, he would speak to Petitioner and ask her if she was
havi ng any problens. These facts do not place responsibility on
Respondent for the individual conduct of its enployees towards
anot her co-worker. Therefore, Petitioner’s clains of
retaliation and sexual harassnment are not supported by a
preponder ance of the evidence, and the Petition for Relief

shoul d be di sm ssed.
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RECOMVENDATI ON
Based upon the Findings of Fact and Concl usions of Law,

it is,

RECOVMENDED:

That the FCHR enter a final order dismssing the Petition
for Relief.

DONE AND ENTERED this 26th day of April, 2004, in

Tal | ahassee, Leon County, Florida.

@W%ﬂ%
DI ANE CLEAVI NGER
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 26th day of April, 2004.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

G egor J. Schw nghammer, Esquire
Qunster, Yoakley & Stewart, P.A
Phillips Point, East Tower

777 South Flagler Drive, Suite 500
West Pal m Beach, Florida 33401
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Debra Cooper, Esquire
Law O fices of Debra Cooper
1008 West Garden Street
Pensacol a, Florida 32501

Ceci | Howard, General Counse

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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